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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO.989/2018 (D.B.)
Manish S/o Radheshyam Choumwal,

Aged about 46 years,

R/o Pattalwar Line, Tilak Chowk,

Paratwada, Dist. Amravati.

Applicant.

Versus

1) The State of Maharashtra,
Through its Secretary,
Department of Urban Development,
Mantralaya, Mumbai-32.

2)  Commissioner and Director of Municipal Administration,
Office of Director of Municipal Administration,
Government Transport Services Building,
3rd Floor, Sir Pochkhanwala Road,

Warli, Mumbai-400030.

3) Collector, Amravati

4)  Municipal Council, Nagar Parishad Akot,
Dist. Akola through its Chief Officer.

5) S.P. Mete,
Presently working at the office of Nagar Parishad,
Warud, Dist. Amravati.

6) Santosh B. Mulkalwar,
Nagar Parishad,
Working in the office of Nagar Parishad,
Wanadongri, Dist. Nagpur.

Respondents

Shri N.R.Saboo, I1d. Advocate for the applicant.
Shri S.A.Sainis, 1d. P.O. for the respondents.
Shri L.H.Kothari, 1d. Counsel for the respondent no. 5.
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Coram:- Hon'ble Shri Shree Bhagwan, Vice-Chairman &

Hon’ble Shri M.A.Lovekar, Member (]).

JUDGMENT
Judgment is reserved on 28%* Nov., 2022.

Judgment is pronounced on 06t Dec., 2022.

(Per:-Member (]))

Heard Shri N.R.Saboo, learned counsel for the applicant, Shri
S.A.Sainis, learned P.O. for the Respondents and Shri L.H.Kothari, Id.

Counsel for the R-5.

2. Case of the applicant is as follows. The applicant was employee of
Municipal Council, Achalpur. By order dated 12.12.2007 (A-1) passed by
respondent no. 2 he was absorbed in State Cadre. In June, 2016 when he
was working in Municipal Council, Anjangaon Surji, by order dated
24.06.2016, he was placed under suspension. Suspension was revoked
vide order dated 01.03.2018. Vide order dated 30.06.2018 he was
transferred to Nagar Parishad, Akot. Enquiry was neither proposed
against him nor was he served with a chargesheet. Therefore, he should
have been considered for the promotional post of State Engineering

Services (Civil, Grade-B). Vide Circular dated 31.10.2017 (A-3)
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provisional seniority list of Maharashtra Municipal Engineering Services
(Civil Grade-C) was notified. Options were called from eligible employees
for promotion from Grade-C to Grade-B, by the Deputy Director,
Municipal Administration on 26.10.2018. Such option was called also
from respondents 5 & 6 though they were junior to him, but not from the
applicant. Being aggrieved by this the applicant made a representation
(A-4) to the Director, Municipal Administration. It was not considered.
Respondent no. 2 issued the impugned order dated 28.11.2018 (A-5)
promoting several Grade-C employees to Grade-B, including respondents
5 & 6. Hence, this original application for following reliefs-

“i)  Quash and set aside order of promotion dated
28.11.2018 issued by respondent no. 2 Director of Municipal
Administration, Mumbai at Annexure-A-5, in granting promotion to
Junior employees including respondent no. 5 & 6 in the Maharashtra
Municipal Engineering Service (Civil) Grade B.

ii) By appropriate order be pleased to allow the original
application with further direction to the respondent — department to
grant and consider the promotion of the applicant in the cadre
Maharashtra Municipal Engineering Service (Civil) Grade B and
grant deemed date to the applicant for such promotion along with
all the consequential benefits and arrears payable to the applicant in

view of the promotion.
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iii)  To grant any other relief, which this Hon’ble Tribunal
deems fit.”

3. Reply of respondent no. 2 at pages 48 to 53 contains following
averment. The meeting of D.P.C. was held on 23.10.2018. The applicant
was placed under suspension on 24.06.2016. Suspension was revoked on
28.02.2017. Thus, on the date of D.P.C. the applicant was no longer under
suspension. However, criminal case registered at Anjangaon Surji on
23.06.2016 (F.I.R. No. 0277) was pending on the date of D.P.C.. Therefore,
the D.P.C. adopted “sealed envelope procedure” as per para 1 (c) of G.R.
dated 15.12.2017 and G.R. dated 30.11.2018 (A-R-1 collectively).
4, Para 1-C of G.R. dated 15.12.2017 stipulates that if on the date of
D.P.C. judicial proceeding is pending “sealed envelope procedure” has to
be adopted. This G.R. also lays down further guidelines to take care of
various contingencies. Para 4 of this G.R. provides for review of case of
such employee six months after the D.P.C. wherein the sealed envelope
procedure is resorted to on account of pendency of departmental
inquiry. Para 7 of this G.R. lays down that if either departmental or
judicial proceeding is pending even at the time of review (after six
months as provided in para 4) the decision (with regard to promotion)
shall not be taken by opening the sealed envelope. Para 9 of the G.R.
states that if the departmental or judicial proceeding is still pending even

after two years from the date of D.P.C. the appointing authority shall, by
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exercising his discretion/ volition, take a conscious decision about

promoting such employee on adhoc basis regard being had to Clauses A

to G of said para. Para 11 of the G.R. states -

5.

“Raoita udleedt AfAD=n ufgen Aodleiar Qe awisl Prdsiofaces/
SRR BrRlagEn sifda Fomen sifie dEtta ifteRl/ esdm-am dgd
Uglestcll 30l 3MELAB 31, A AeTH TEHI-ATd A SeA AlgRag Uiicbe a5
g . sl wEied AR o dicnga Adtta it/ waa-adt aEa /
UGEEA TS AURTER. el Sl UGl auiicaeidr et it/ waamt
RlEAAR U oA, Jisll 99 AlgediAEG fbar sz depelt/==eriia
FRiaE 3itA gat Tl S 30lER S dded BAEHNACE Fclta dtzn siela
g e dgd udtemctt dvend . Feltc 3t @ orelt dgd USleHdiEn naeuFHe
JECUT FHg B -

9) Brasoiaues/Ecrle sriagz sifiE el st deel ueiestd
®aAB AR 3RAA a A qed TRt rafiauona a sead Huagt s 3ien
iR/ waan-is Faur Ea.

) Bl acd W ‘i RuwEld 3R add HURIE! dot fetett

Agl URIEEc 358 Hel I USTAR USTdElal SHRUITEl gare QNS A Sditd 31z,

G.R. of G.A.D., Government of Maharashtra dated 01.08.2019 is

compilation of various G.Rs. issued from time to time by way of

guidelines for giving promotions. It inter alia refers to G.Rs. dated

15.12.2017 and 30.08.2018. We have dealt with relevant guidelines

contained in G.R. dated 15.12.2017. Specific assertion of respondent 2 is

that in case of the applicant, in D.P.C. dated 23.10.2018, sealed envelope
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procedure was adopted because of pendency of criminal case against
him. This has not been controverted by the applicant by filing a
rejoinder. In fact the O.A. is silent, regarding suspension of the applicant
being on account of registration of offence and pendency of a criminal
case registered in furtherance thereof.
6. By G.R. dated 30.08.2018 para 1 (4) of G.R. dated 15.12.2017 was
amended w.e.f. 15.12.2017. It adds Clauses a and b which lay down the
procedure to be adopted in cases where the employee is undergoing
punishment. Such contingency has not arisen in the instant case.
7. Thus, it is apparent that on the date of D.P.C. criminal case was
pending against the applicant i.e. before the date on which the D.P.C. was
held he was chargesheeted in a criminal case.
8. Having regard to the factual and legal background discussed above,
this original application deserves to be disposed of by passing the
following order:-

ORDER
The D.P.C. shall, in the matter of promotion of the applicant, proceed in
accordance with para 11 of G.R. dated 15.12.2017, take necessary
decision within one month from today and communicate the same to
the applicant forthwith. In case the applicant is aggrieved by the said

decision he would be at liberty to file appropriate proceeding in
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accordance with law. With these directions the original application is

disposed of with no order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member(]) Vice Chairman
aps

Dated -06,/12/2022
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[ affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon'ble Vice Chairman

& Hon’ble Member (]).
Judgment signed : 06/12/2022.

on and pronounced on

Uploaded on : 07/12/2022.



